Monday,
January 3, 2005

Part IV

Department of
Transportation

Federal Aviation Administration

14 CFR Parts 47 and 49
Cape Town Treaty Implementation; Final
Rule




240

Federal Register/Vol. 70, No. 1/Monday, January 3, 2005/Rules and Regulations

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 47 and 49

{Docket No. FAA-2004-19944; Amendment
Nos. 47-27 and 49-10]

RIN 2120-Al48

Cape Town Treaty Implementation

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule with opportunity to
comment on information collection
requirements.

SUMMARY: The FAA is revising the
regulations concerning registering
aircraft and recording security
documents. The Cape Town Treaty
establishes a new International Registry
for registering interests against certain
aircraft and aircraft engines. Section 4 of
the Cape Town Treaty Implementation
Act of 2004 requires the FAA to make
certain changes. This action will enable
persons to transmit information to the
new International Registry concerning
certain aircraft and aircraft engines by
making the FAA Aircraft Registry the
U.S. authorizing entry point to the
International Registry. We are also
making unrelated technical changes to
other portions of the regulations in this
document.

DATES: These amendments become
effective concurrent with the date the
Cape Town Treaty enters into force with
respect to the United States, except for
subpart F of part 49 which contains
information collection requirements that
are not effective until approved by the
Office of Management and Budget. FAA
will publish a document announcing
the effective date of this final rule.

Send your comments on the
information collection requirements on
or before March 4, 2005.

ADDRESSES: You may send comments on
the information collection requirements
{identified by Docket Number FAA-
2004-19944] using any of the following
methods:

¢ DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

s Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

+ Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL-401, Washington, DC 20590—
001.

e Fax: 1-202-493-2251.

+ Hand Delivery: Room PL~401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

» Mail: Office of Information and
Regulatory Affairs, OMB, New
Executive Building, Room 10202, 725
17th Street, NW., Washington, DC
20053, Attention: Desk Officer for FAA.

For more information on the
rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

Privacy: We will post all comments
we receive, without change, to http://
dms.dot.gov, including any personal
information you provide. For more
information, see the Privacy Act
discussion in the SUPPLEMENTARY
INFORMATION section of this document.

Docket: To read background
documents or comments received, go to
http://dms.dot.gov at any time or to
Room PL—401 on the plaza level of the
Nassif Building, 400 Seventh Street,
SW., Washington, DC, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Mark D. Lash, Civil Aviation Registry,
Mike Monroney Aeronautical Center,
8500 South MacArthur Blvd., Oklahoma
City, OK 731689, telephone (405) 954~
4331,

'SUPPLEMENTARY INFORMATION:

Availability of Rulemaking Documents

You can get an electronic copy using
the Internet by:

(1) Searching the Department of
Transportation’s electronic
DocketManagement System (DMS) Web

-page (http://dms.dot.gov/search);

(2) Visiting the Office of Rulemaking’s
Web page at http://www.faa.gov/avr/
arm/index.cfm; or

(3) Accessing the Government
Printing Office’s Web page at http://

‘www.dccess.gpo.gov/su_docs/aces/

aces140.html.

You can also get a copy by submitting
arequest to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue
SW., Washington, DC 20591, or by
calling (202) 267-9680. Make sure to

.identify the amendment number or
.docket number of this rulemaking.

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
statement in the Federal Register

published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1896 requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction. If
you are a small entity and you have a
question regarding this document, you
may contact your local FAA official, or
the person listed under FOR FURTHER
INFORMATION CONTACT. You can find out
more about SBREFA on the Internet at
http:/fwww.faa.gov/avr/arm/sbrefa.cfm.

The Cape Town Treaty

The Cape Town Treaty? (the Treaty)
creates a new international legal
framework to give greater security to
those who finance the purchase of
aircraft, aircraft engines and certain
helicopters. The financing provisions of
the Treaty are fully consistent with
current U.S. law under the Uniform
Commercial Code. The Treaty
establishes an International Registry
where rights in aircraft, aircraft engines,
and helicopters may be registered. The
sole purpose of this registry is to
establish the priorities between
competing interests against certain
aircraft and aircraft engines. There are
no safety, oversight, or other regulatory
implications. The existing FAA Aircraft
Registry will be preserved and work in
tandem with the new International
Registry.

The Treaty represents an advance in
international aviation financing and will
be beneficial to U.S. aviation and
aerospace interests. Key Federal
agencies concerned with civil aviation
and U.S. exports, including the FAA,
the Export-Import Bank of the United
States, and the Departments of
Commerce, State, and Trahsportation,
support the Treaty.

An important difference between the
FAA Aircraft Registry and the new
International Registry is that parties
having recordable interests in U.S.
aircraft and related equipment file their
complete documents relating to the
interest with the FAA Registry, while
they will file only electronic notices of
such interests with the International
Registry. )

The Treaty enters into force three
months after the eighth country deposits

1The full name of the Treaty is the Convention
on International Interests in Mobile Equipment and
the Protocol on Matters Specific to Aircraft
Equipment. We have placed a copy of the Treaty
in the docket for this rulemaking.
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formal instruments with the
International Institute for the
Unification of Private Law (Unidroit)
depositary in Rome. To date, five
countries, including the United States,
have deposited instruments of
ratification. The United States Senate
approved the Treaty on July 21, 2004.
On October 28, 2004, the United States
deposited its instruments of ratification
and adoption with Unidroit in Rome. It
is anticipated that ratification by at least
three more countries will follow shortly.

The Cape Town Treaty Implementation
Act

On August 9, 2004, the President
signed the Cape Town Treaty
Implementation Act of 2004, Public Law
108-297, which requires conforming
changes to the regulations concerning
registration and deregistration of
aircraft. The Act designates the FAA
Adircraft Registry as the U.S. entry point
to the International Registry relating to
civil aircraft of the United States,
aircraft for which a United States
identification has been assigned (but
only with respect to notices of
prospective assignments, interests, and
sales), and aircraft engines.

The Act also provides for the filing of
notices of prospective interests. Under
the Treaty, priority is established by the
date of the filing of the notice of
prospective interest. The FAA must
establish a system for filing such notices
and authorizing the parties to transmit
information to the International
Registry. Under section 3 of the Act, the
filing of a notice of prospective
assignment, interest or sale with the
FAA Aircraft Registry and registration
with the International Registry is not
valid unless the parties subsequently
file with the FAA, within 60 days, their
recordable documents relating to the
notice.

The Act also makes conforming
amendments to existing law to
recognize the application of the Treaty.
It allows recording with the FAA against
slightly less powerful engines to be
consistent with the threshold
requirements of the Treaty. It directs the
FAA to immediately prescribe
regulations for the registration and
deregistration of aircraft according to
the terms of the Treaty. The FAA is to
complete the rulemaking by December
31, 2004 under an expedited process
without preparing an economic analysis
of the cost and benefits associated with
the rule. To provide legal certainty and
clarity during the rulemaking process,
the Act expressly provides that the
Treaty applies to those matters covered
by the rulemaking until the final rule is

effective, or December 31, 2004,
whichever is earlier.

The amendments made by the Act are
effective when the Treaty comes into
force with respect to the U.S., and do
not apply retroactively. The Act does
not affect any existing rights.

Section-by-Section Analysis of the Final
Rule

Section 47.13 Signatures and
Instruments Made by Representatives

The final rule amends paragraph (d},
which sets forth the signature
requirements applicable when a
corporation files an application for
aircraft registration or a request for
registration cancellation. Under existing
§47.13(d}(3), a corporation must file a
copy of the authorization from the board
of directors to sign for the corporation
with the application or cancellation
request, unless the signer is a corporate
officer or other person in a managerial
position or a valid authorization to sign
is already on file at the FAA Aircraft
Registry. This final rule adds paragraph
(d)(4), which creates an exception to the
provisions of paragraph (d)(3) for an
irrevocable deregistration and export
request authorization prepared under
the terms of the Treaty. The purpose of
this change is to allow the FAA Aircraft
Registry to,accept and process
documents consistent with the Treaty.

Section 47.37 Aircraft Last Previously
Registered in a Foreign Country

The final rule amends paragraph (a)(3)
to require the owner(s) of aircraft last
previously registered in a foreign
country in which the Treaty is in effect
to submit évidence satisfactory to the
FAA that all holders of priority interests
have been satisfied or have consented to
the deregistration and export of the
aircraft. Currently paragraph (a)(3) does
not contain any reference to the Treaty.
By requiring evidence that all holders of
priority interests have been satisfied, the
final rule conforms to the Treaty.

Section 47.47 Cancellation of
Certificate for Export Purpose

Section 47.47 sets forth the
requirements applicable to cancellation
of U.S. aircraft registration for the
purpose of export. The final rule
expands the scope of paragraph (a) to
include holders of authorizations
recognized under the Treaty. The final
rule also adds the specific information
that the FAA must receive for aircraft
subject to the Treaty, including a
certification that all priority interests
have been discharged or consented to.

Section 49.41 Applicability

Section 49.41 currently applies to the
recording of leases, tax liens, and other
kinds of conveyances that affect title to,
or any interest in, any specifically
identified aircraft engine of 750 or more
rated takeoff horsepower, or equivalent
horsepower. This final rule lowers the
horsepower threshold for aircraft
engines from 750 to 550. The purpose of
this change is to conform our
regulations to the provisions of the
Treaty. Horsepower rating for propellers
remains unchanged since the Treaty
does not pertain to propellers.

Subpart F—Transmission of
Information to the International
Registry

The final rule adds subpart F,
consisting of §§49.61 and 49.63, to
establish a procedure for getting
authorization from the FAA Aircraft
Registry to send information to the
International Registry.

Section 49.61 Applicability

This new section designates the FAA
Aircraft Registry as the U.S. entry point
for transmitting information to the
International Registry with respect to
civil aircraft of the United States,
aircraft assigned a U.S. identification
number, and aircraft engines with a -
rated takeoff horsepower of at least 550.
This change will preserve the
recordation function of the FAA Aircraft
Registry and allow it to work in tandem
with the new International Registry.

Section 49.63  Eligibility for
Authorization for Transmission to the
International Registry: General
Requirements

This new section sets forth the
requirements for obtaining a unique
authorization code from the FAA
Aircraft Registry. The authorization
code will enable requesters to
electronically send information, .
including information about prospective
interests, directly to the International
Registry. To get an authorization code,
a requester must file a completed AC
Form 8050-135 with the FAA Aircraft
Registry. On the form, requesters will
provide their identification and contact
information, as well as a limited amount
of other relevant information. )

In addition to filing the form, anyone
requesting an authorization code must
also file any recordable documents
relating to their interest with the FAA
Aircraft Registry. For civil aircraft of the
United States, this means documents
recordable under part 49, subpart C,
including the conveyances identified in
§49.31. For aircraft engines, this means
documents recordable under part 49,
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subpart D, including the conveyances
identified in § 49.41. For aircraft that
have been assigned a U.S. identification
number but are not civil aircraft of the
United States, the requester only has to
file the AC Form 8050-135.

Readers should note that while the
final rule requires requesters to file
recordable documents relating to an
interest with the FAA Aircraft Registry,
it does not require them to file the
recordable documents with the
International Registry. The International

Registry is an electronic, notice-based
system. Readers should also note that,
consistent with the Treaty, §49.63(b) of
the final rule does not require use of the
FAA Aircraft Registry as the entry point
to the International Registry for aircraft
engines.
Techuical Amendments

In addition to the changes we are
adopting to implement the Treaty,

discussed above, we are also adopting a
series of non-substantive changes to

parts 47 and 49. These technical
amendments, which are described in
more detail below, are primarily
editorial in nature and, in many cases,
are simply intended to update
references to the United States Code.

Part 47—Aircraft Registration

We are replacing all references to the
Federal Aviation Act of 1958 with
current United States Code citations
according to the following table:

Existing reference Amended to Section affected
Section 501 of the Federal Aviation Act of 1958 (49 U.S.C. 1401) ........... 48 U.S.C. 4410144104 ... 14 CFR 47.1.
Section 501(b) of the Federal Aviation Act of 1958 (49 U.S.C. 1401(b)) .. | 49 U.S.C. 44102 .............. 14 CFR 47.3(a).
Section 501 of the Federai Aviation Act of 1958 .....o.ccciiiiiiiiiiiiiccciienes 49 U.S.C. 4410144104 14 CFR 47.3(b).
Section 501(f) of the Act (49 U.S.C. 1401{(f)) .... 49 U.S.C. 44103(c) ....... 14 CFR 47.5(c).
Section 501(b)(1){A)(i) of the Act .......... 49 U.S.C. 44102 ........... 14 CFR 47.7(b), (c), and (d).
Section 101(16) of the Act .............. 49 U.S.C. 40102(a)(15) 14 CFR 47.8(a)(2)(i).
Section 501(b)(2)(A)(ii) of the Act 49 U.S.C. 44102 .............. 14 CFR 47.9(a), (e), and {f).
Federal Aviation Act of 1958 ....... 49 U.S.C. 4410144104 .. 14 CFR 47.33(a).
Federal Aviation Act of 1958 ......cccoiieviiiiiecieiens 49 U.S.C. 4410144104 .. 14 CFR 47.35(a).
Section 501 of the Federal Aviation Act of 1958 (49 U.S.C. 1401) ... | 49 U.S.C. 4410144104 .. 14 CFR 47.43{a){4).
Section 101(13) of the Federal Aviation Act of 1958 (49 U.S8.C. 1301) v | 49 U.S.C. 40102(2)(15) vvevvererreennnne 14 CFR 47.65.

We are also amending §47.2,
Definitions, to remove the definition of
the Act of 1958. We are amending

§ 47.3, Registration required, to refer to
the requirements for registration as
stated in 49 U.S.C. 44103. We are
amending §47.19, FAA Aircraft
Registry, to reflect the current address of
the FAA Aircraft Registry. And, in

newly redesignated paragraph (c} of
§47.47, Cancellation of certificate for
export purpose, we are removing
references to older means of
communication by which FAA notifies
the country to which the aircraft is to be
exported of the cancellatlon of

“8515;]’3 tion.

Part 49—Recording of Aircraft Titles
and Security Documents

We are replacing all references to the
Federal Aviation Act of 1958 with
current United States Code citations
according to the following table:

Existing reference Amended to Section affected
Section 501 of the Federal Aviation Act of 1958 (49 U.S.C. 1401) ........... 49 U.S.C. 4410144104 ... 14 CFR 49.1(a)(1)
Section 604(b) of the Federal Aviation Act of 1958 (49 U.S.C. 1424(b)) .. | 49 U.S.C. 44705 ....... 14 CFR 49.1(a){(4).
Section 503{e) of the Federal Aviation Act of 1958 (49 U.S.C. 1403(e)) .. | 49 U.S.C. 44107(c) .... 14 CFR 49.13(c).
Section 101(17) of the Federal Aviation Act of 1958 (49 U.S.C. 1301) . 49 U.S.C. 40102(a)(19) . 14 CFR 49.17(a).
Section 101{19) of the Federal Aviation Act of 1958 (49 U.S.C._V 49 U.8.C. 40102(a}{18) .cecvevvverecnenn 14 CFR 49.17(d)(6).
1301(19)).

Section 501 of the Federal Aviation Act of 1958 (49 U.S.C. 1401) .......... 49 US.C. 14 CFR 49.33(d).
Section 604(b) of the Federal Aviation Act of 1958 (49 U.S.C. 1424(b)) .. | 48 U.S.C. 14 CFR 49.51(a).
Section 604(b) of the Federal Aviation Act of 1958 (49 U.S.C. 1424(b)) .. | 49 U.S.C. 14 CFR 49.53(a)(1).

We are also amending §49.11, FAA
Aircraft Registry, to reflect the current
delivery address and include the nine-
digit zip code for the post office box.
And, we are amending paragraph (a} of
§49.17, Conveyances Recorded, to
define the term, “conveyance,”
consistent with 49 U.S.C. §40102(2)(19).

Justification for Expedited Rulemaking

Section 553 of the Administrative
Procedure Act, 5 U.S.C. 553(b), provides
that when an agency for good cause
finds that the notice and public
comment procedure is impracticable,
unnecessary, or contrary to the public
interest, the agency may issue a rule
without providing notice and an

opportunity for public comment. For the
changes we are adopting to implement
the Treaty, we find the notice and
public comment procedure is
unnecessary. Given the non-
controversial nature of the rulemaking,
the clear content of the rules adopted
based on express provisions in the
Treaty, the fact that the development of
the Treaty had broad participation by
the international aviation industry and
Government agencies, and the potential
economic benefits, we find that no
public purpose would be served by
unnecessary delay. In addition, section
4 of the Cape Town Treaty
Implementation Act (Pub. L. 108-297,
Aug. 9, 2004) requires the FAA to

publish a final rule by December 31,
2004. It does not require FAA to prepare
an analysis of the cost and benefits of
the final rule. For the technical
amendments, we alsc find the notice
and public comment procedure is
unnecessary. The technical amendments
are minor procedural and editorial
changes that do not affect the substance
of the existing rules.

Paperwork Reduction Act

This proposal contains the following
new information collection
requirements. As required by the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)), the FAA has submitted
the information requirements associated






